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    I N THE COURT OF APPEALS OF TENNESSEE

EASTERN SECTI ON

BETTY SMI TH,  RACHEL CHI LDRESS )  C/ A NO.  03A01- 9608- CV- 00255
AND THE PLAY CENTER NURSERY,  )
I NC. , )  SULLI VAN LAW

)
Pl a i nt i f f s - Appe l l a nt s , )  HON.  RI CHARD E.  LADD,

)  J UDGE
v. )

)
MARK REED a nd MELI SSA REED,  )
KI NGSPORT PUBLI SHI NG CORP. ,  )
Ke i t h  Wi l s on,  Publ i s he r ,  )
Ki ngs por t  Ti me s - Ne ws ,  Tom )
Como,  Ma na gi ng Edi t or , )
Ki ngs por t  Ti me s - Ne ws ,  Al l i s on )
Me c he m,  Re por t e r ,  Ki ngs por t )
Ti me s - Ne ws , )
AND )
ALLI SON MECHEM,  I ndi vi dua l l y , )  AFFI RMED

)  AND
De f e nda nt s - Appe l l e e s . )  REMANDED

D.  MI TCHELL BRYANT,  J ENNE,  SCOTT & BRYANT,  Cl e ve l a nd,  a nd
KARMEN K.  CAMPBELL,  HOW,  CAMPBELL & LEE,  Swe e t wa t e r ,  f or
Pl a i nt i f f s - Appe l l a nt s .

DAVI D W.  BLANKENSHI P,  Ki ngs por t ,  a nd DAVI D L.  MARBURGER a nd
BETH A.  BRANDON,  BAKER & HOSTETLER,  of  c ouns e l ,  f or
De f e nda nt s - Appe l l e e s .

O P I  N I  O N

Fr a nks .  J .

I n  t hi s  a c t i on,  t he  Tr i a l  Cour t  gr a nt e d s umma r y
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j udgme nt ,  a nd pl a i nt i f f s  ha ve  a ppe a l e d.

Pl a i nt i f f  Smi t h i s  t he  owne r  of  t he  Pl a y Ce nt e r

Nur s e r y da yc a r e ,  a nd pl a i nt i f f  Chi l dr e s s  i s  a n e mpl oye e  a t  t he

da yc a r e .   The  Re e ds  f i l e d c r i mi na l  c ha r ge s  a ga i ns t  t he

pl a i nt i f f s  a f t e r  t he y f ound bl i s t e r s  on t he  i ns i de  of  t he i r

t wo ye a r  ol d s on’ s  mout h.   The  Re e ds  a t t r i but e d t hos e  bl i s t e r s

t o  Ms .  Smi t h’ s  di s c i pl i ni ng t he i r  s on.   She  wa s  a c c us e d of

ma ki ng t he i r  s on,  who ha d be e n bi t i ng ot he r  c hi l dr e n,  t ouc h

hi s  mout h t o  a  hot  pe ppe r .   The  c ha r ge s  of  c hi l d  a bus e  we r e

di s mi s s e d f ol l owi ng a  pr e l i mi na r y he a r i ng.   

Pl a i nt i f f s  t he n br ought  t hi s  a c t i on a ga i ns t  t he

Re e ds  a nd a ga i ns t  t he  de f e nda nt  ne ws pa pe r  a nd s t a f f  me mbe r s

f or  de f a ma t i on.   The  Tr i a l  J udge  gr a nt e d s umma r y j udgme nt  f or

t he  ne ws pa pe r ,  a nd i t s  r e por t e r s ,  f i ndi ng t ha t  t he  a r t i c l e s

c ompor t e d wi t h t he  ?f a i r  r e por t i ng pr i vi l e ge ?.   

Summa r y j udgme nt  i s  a ppr opr i a t e  whe n t he r e  i s  no

di s put e d i s s ue  a s  t o  a ny ma t e r i a l  f a c t  a nd t he  movi ng pa r t y  i s

e nt i t l e d t o a  j udgme nt  a s  a  ma t t e r  of  l a w.   By r d v .  Hal l ,  847

S. W. 2d 208 ( Te nn.  1993) .   I n  t hi s  c a s e ,  pl a i nt i f f s  r a i s e

s e ve r a l  i s s ue s  whi c h t he y c ha r a c t e r i z e  a s  f a c t ua l

i na c c ur a c i e s ,  a nd t he y a r gue  t ha t  a  j ur y mus t  ma ke  a

de t e r mi na t i on r e ga r di ng t he  t r ut hf ul ne s s  of  t he  a r t i c l e .

Howe ve r ,  t he  t r ut h or  f a l s i t y of  t he  a r t i c l e  i s  not  

r e l e va nt  he r e .   The  ba s i s  of  gr a nt i ng s umma r y j udgme nt  wa s  t he

de f e ns e  of  qua l i f i e d pr i vi l e ge .   The  que s t i on of  whe t he r  a

publ i c a t i on i s  pr i vi l e ge d i s  a  que s t i on of  l a w t o be

de t e r mi ne d by t he  Cour t .   Se e  St e m v .  Ganne t t  Sat e l l i t e

I nf or mat i on Ne t wor k ,  866 F. Supp.  355,  361 ( E. D.  Te nn.  1994) .  

The  s t a nda r d of  r e vi e w f or  a  que s t i on of  l a w i s  de  nov o  wi t h



3

no pr e s umpt i on of  c or r e c t ne s s  f or  t he  Tr i a l  Cour t ’ s  f i ndi ngs .  

Uni on Car bi de  Cor p.  v .  Huddl e s t on ,  854 S. W. 2d 87 ( Te nn.  1993) .  

 I t  wa s  r e c ogni z e d a t  c ommon l a w t ha t  publ i c  i nt e r e s t

r e qui r e s  i nf or ma t i on t o  be  di s s e mi na t e d i n  publ i c  j udi c i a l

pr oc e e di ngs .   As  a  r e s ul t ,  a  qua l i f i e d pr i vi l e ge  wa s

r e c ogni z e d f or  ne ws pa pe r s  whi c h ma ke  r e por t s  of  j udi c i a l

pr oc e e di ngs  t o  t he  publ i c ,  i n  or de r  t ha t  me mbe r s  of  t he  publ i c

ma y be  a ppr i s e d of  wha t  t a ke s  pl a c e  i n  t he  pr oc e e di ngs  wi t hout

ha vi ng be e n pr e s e nt .   Thi s  qua l i f i e d pr i vi l e ge  r e qui r e s  t ha t

t he  r e por t  be  a  f a i r  a nd a c c ur a t e  s umma t i on of  t he  pr oc e e di ng.  

Langf or d v .  Vande r bi l t  Uni v e r s i t y ,  44 Te nn. App.  694,  706,  318

S. W. 2d 568,  574 ( Te nn. App.  1956) .   The  r e por t  doe s  not  ha ve  t o

be  a  ve r ba t i m,  t e c hni c a l l y  a c c ur a t e  a c c ount  i n  e ve r y de t a i l ;  

s o  l ong a s  i t  g i ve s  a  ?c or r e c t  a nd j us t  i mpr e s s i on of  wha t

t ook pl a c e  i n  Cour t . ?  Langf or d .   The  e l e me nt s  of  ba l a nc e  a nd

ne ut r a l i t y  a r e  r e qui r e d.   Se e  St r e e t  v .  Nat i onal  Br oadc as t i ng

Co. ,  645 F. 2d 1227,  1233 ( 6t h Ci r . , ) ,  c e r t  gr a nt e d,  ___ U. S.

___,  102 S. Ct .  91,  70 L. Ed.  83,  c e r t .  Di s mi s s e d,  ___ U. S.  ___,

102 S. Ct  667,  70 L. Ed.  2d 636 ( 1981) . .

Pl a i nt i f f s  obj e c t  pa r t i c ul a r l y t o t hr e e  ?f a c t ua l

i na c c ur a c i e s ? i n  t he  ne ws pa pe r  a r t i c l e .   The s e  ?i na c c ur a c i e s ?

c ons i s t  of  t he  de s c r i pt i on of  t he  pe ppe r  a s  ?hot ?,  t he

a l l e ga t i on t ha t  t he  pe ppe r  wa s  ?f or c e d? i n t o  t he  c hi l d’ s  mout h,

a nd t he  s t a t e me nt  t ha t  t he  e me r ge nc y r oom phys i c i a n t e s t i f i e d

t ha t  t he  bl i s t e r  wa s  ?c ons i s t e nt ? wi t h  a  bur n f r om a  pe ppe r .

Our  r e vi e w of  t he  t e s t i mony a t  t r i a l  a nd t he

a f f i da vi t  f i l e d s how t ha t  t he  ne ws pa pe r  a r t i c l e  r e pr e s e nt e d a

f a i r  a nd a c c ur a t e  s umma t i on of  t he  pr oc e e di ngs .   Fi r s t ,  t he

i s s ue  of  t he  pe ppe r  be i ng ?hot ? i s  t he  e s s e nc e  of  t he
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a l l e ga t i on of  c hi l d a bus e .   The  doc t or  t e s t i f i e d t ha t  t he

mot he r  be l i e ve d t ha t  t he  pe ppe r  wa s  hot .   The  a r t i c l e

c or r e c t l y  r e f l e c t e d t hi s  be l i e f ,  whi c h wa s  t he  c r ux of  t he

a c c us a t i on.  

Se c ond,  t he  a l l e ga t i on t ha t  t he  pe ppe r  wa s  f or c e d

i nt o t he  c hi l d’ s  mout h i s  a  r e a s ona bl e  i nt e r pr e t a t i on of  t he

t e s t i mony t ha t  t he  pe ppe r  wa s  ?pl a c e d? i n  t he  c hi l d’ s  mout h.  

Whi l e  t he  wor d f or c e d i s  mor e  i nf l a mma t or y,  i t  s t i l l  r e f l e c t s

t he  ba s i c  a l l e ga t i on t ha t  t he  c hi l d bi t  t he  pe ppe r

i nvol unt a r i l y .

Fi na l l y ,  t he  doc t or ’ s  t e s t i mony s hows  t ha t  he  wa s

a s ke d whe t he r  t he  mot he r ’ s  be l i e f  t ha t  t he  bl i s t e r  wa s  c a us e d

by a  hot  pe ppe r  wa s  ?i nc ons i s t e nt  wi t h wha t  you obs e r ve d? ?  The

doc t or  r e s ponde d ?no,  i t  wa s  not . ?  The  a r t i c l e  r e move d t he

doubl e  ne ga t i ve  a s pe c t  of  t he  que s t i on,  s t a t i ng t ha t  t he

doc t or  ha d t e s t i f i e d t ha t  t he  bl i s t e r  wa s  ?c ons i s t e nt ? wi t h a

bur n f r om a  pe ppe r .   Thi s  c ha nge  wa s  not  ma t e r i a l  or

mi s l e a di ng,  p a r t i c ul a r l y s i nc e  t he  a r t i c l e  a l s o i nc l ude d t he

doc t or ’ s  t e s t i mony t ha t  t he  bl i s t e r  c oul d ha ve  be e n c a us e d by

a  hot  dog t he  c hi l d  a t e  t ha t  e ve ni ng.   

Compa r i s on of  t he  t e s t i mony a nd a r t i c l e  de mons t r a t e s

t ha t  t he  ne ws pa pe r  c onve ye d t he  gi s t  of  t he  c our t r oom

pr oc e e di ngs .   Thi s  t ype  of  ba s i c a l l y  a c c ur a t e  a nd ba l a nc e d

c ove r a ge  i s  pr ot e c t e d by t he  f a i r  r e por t i ng pr i vi l e ge .

Langf or d,  ( f a i r  r e por t i ng pr i vi l e ge  f ound de s pi t e  pl a i nt i f f s ’

a r gume nt s  t ha t  a r t i c l e  ga ve  undue  pr omi ne nc e  t o  ?i nc ul pa t or y

f a c t s ? a nd a r t i c l e  di d not  quot e  t he  de c l a r a t i ons  ve r ba t i m) .  

We  c onc l ude  t ha t  s umma r y j udgme nt  wa s  a ppr opr i a t e  on

t hi s  r e c or d,  a f f i r m t he  j udgme nt  of  t he  Tr i a l  Cour t ,  a nd
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r e ma nd a t  a ppe l l a nt s ’  c os t .

________________________
He r s c he l  P.  Fr a nks ,  J .

CONCUR:

___________________________
Hous t on M.  Godda r d,  P. J .

___________________________
Cl i f f or d E.  Sa nde r s ,  Sr . J .


